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not witten for publication and is not binding precedent of
t he Board.
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DECI S| ON ON APPEAL

Lee F. Nikkel et al. appeal fromthe final rejection of
claims 1 through 9, 11 through 14, 16 through 19 and 21, al

of the clains pending in the application. W reverse.
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THE | NVENTI ON

The invention relates to a “row crop debris clearing
apparatus for agricultural usage” (specification, page 1).

Caimlis illustrative and reads as follows:?

1. Apparatus for use with a farminplenment for clearing
debris froma path in a field during forward novenent of the
farm ng i nplenment, said apparatus conpri sing:

a franme structure having a support;

a pair of rotatable clearing disks, each having an inward
and outward side, each disk having a generally circul ar outer
shape, a generally concave outward side surface and a
plurality of backswept notches in its outer periphery;

a pair of disk nmounts for attaching said pair of clearing
di sks to said support, said disk nounts being oriented to
position each of said pair of disks to converge adjacent one
another at the forward reach of said disks, the rearward reach
of said disks being spaced apart from one another so that the
general planes of the disks are angled outwardly fromthe
forward reach to the rearward reach thereof;

'The following informalities are deserving of correction
in the event of further prosecution before the examner: in
claim2, the recitation that the “support” conprises a “shank”
conflicts with the underlying specification (see page 5) which
describes the two as separate elenents; in clains 11 and 16,
the term “said disk mounts” | acks a proper antecedent basis
and there is a double recitation of the clearing disks; and in
claim 21, the specified claimdependency is from cancel ed
cl ai m 20.
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said inward side of each of said rotatable clearing disks
bei ng attached to one of said disk nounts;

the forward reach of one of said clearing disks being
spaced between about 3 and about 10 inches fromthe forward
reach of the other of said clearing disks in a direction al ong
said path; and

a nounting nmeans for attaching said apparatus to the farm
i npl enent .

THE PRI OR ART

The references relied upon by the exam ner as evidence of
obvi ousness are:

Car ney 2,698, 565 Jan. 4,
1955
Wllians et al. (WIIians) 4,425, 973 Jan. 17
1984
Wi te 4,431, 061 Feb. 14,
1984
G of f 5, 497, 836 Mar. 12,
1996

THE REJECTI ONS

Clains 1, 3, 5, 7 and 11 stand rejected under 35 U S. C

8§ 103(a) as being unpatentable over WIlians.

Claim 2 stands rejected under 35 U.S.C. § 103(a) as being
3
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unpat ent able over Wllianms in view of Wite.

Claim4 stands rejected under 35 U.S.C. § 103(a) as being

unpat entabl e over Wllianms in view of Carney.

Claims 6, 8, 9, 12 through 14, 16 through 19 and 21 stand
rejected under 35 U . S.C. 8§ 103(a) as being unpatentabl e over

Wllianms in view of Goff.

Attention is directed to the appellants’ main and reply
briefs (Paper Nos. 10 and 12) and to the exam ner’s answer
(Paper No. 11) for the respective positions of the appellants
and the examner with regard to the nerits of these

rejections.

DI SCUSSI ON

WIllianms, the examner’s primary reference, discloses a
debris clearing apparatus of the sort recited in the appeal ed
clains. The apparatus includes a pair of notched clearing
di scs 112 having respective forward reaches which, as shown in

4



Appeal No. 1999-1718
Appl i cation 08/786, 742

Figure 3, are spaced fromone another in a path clearing
direction. WIIlians, however, gives no indication as to the
magni tude of this spacing. Thus, as conceded by the exam ner
(see pages 4,

8 through 10 and 16 in the answer), WIIlianms does not neet the
limtation in independent claiml1 requiring “the forward reach
of one of said clearing disks being spaced between about 3 and
about 10 inches fromthe forward reach of the other of said
clearing disks in a direction along said path,” or the
substantively corresponding limtations in independent clains
11 and 16.2 The appellants explain in the underlying
specification (see pages 2 and 6), and recite to sone extent
inclains 11 and 16, that the specified spacing range

m nimzes the possibility that the disks wll interfere with
one anot her by engaging a single itemof debris at the sane
time which could cause the debris to remain in the path and/or

pl ug up the apparat us.

2The examner’'s alternate position that “Wllians et al.
as shown in figure 3, appears to show the forward reach of one
di sk spaced about 3 inches fromthe forward reach of the other

di sk” (answer, page 13) is conpletely unfounded.

5
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Not wi t hst andi ng the foregoing deficiency in WIllians, the

exam ner has concl uded t hat

it would have been obvious to one having ordinary
skill in the art at the tinme the invention was nade
: to provide a distance of between 3 and 10

i nches between the forward reaches of the [WIIians]
di sks, since it has been held that where the general
conditions of a claimare disclosed in the prior
art, discovering the opti numor workabl e ranges
involves only routine skill inthe art. 1Inre

Al ler, 105 USPQ 233 [answer, page 4].
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Al ong these lines, the exam ner stresses that “appellants have
not provided any proof that the range is critical, or provided
evi dence that the clainmed range provi des new and unexpected

results” (answer, page 16).

The examner’s reliance on In re Aller, 220 F.2d 454,

105 USPQ 233 (CCPA 1955) to support the appealed rejections is

not wel |l taken.

Al ler stands for the principle that the discovery of an
optimum val ue of a variable in a known process is normally

obvious. In re Antonie, 559 F.2d 618, 620, 195 USPQ 6, 8-9

(CCPA 1977). Exceptions to this general rule lie in cases
where the results of optimzing a variable, which was known to
be result effective, were unexpectedly good or where the
parameter optim zed was not recognized to be a result-

effective variable. 1d.

The record in the present case shows that the appellants

recogni zed the spaci ng between the forward reaches of a pair
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of clearing disks in a debris clearing apparatus of the type
clainmed to be a result-effective variable bearing on the
performance of the apparatus, with the about 3 to about 10
inch range specified in the clainms mnimzing the possibility
of operative interference between the disks. There is nothing
in WIllians, considered alone or in any conbination with
Wiite, Carney and/or G off, which denonstrates that this
recognition was shared by the prior art. In other words, the
applied references do not establish that the spacing between
the forward reaches of a pair of clearing disks in a debris

cl earing apparatus of the type clainmed was an art-recogni zed
result-effective variable. This fact situation falls into one
of the exceptions to the general rule established by Aller,
and it matters not that the record is lacking in proof that
the clained spacing range is critical or provides new and

unexpected results.

Thus, the applied references fail to justify the
exam ner’s conclusion that the differences between the subject
matter recited in independent clains 1, 11 and 16, and in

dependent clains 2 through 9, 12 through 14, 17 through 19 and
8
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21, are such that the subject matter as a whol e woul d have

been obvious at the time the invention was nmade to a person
having ordinary skill in the art. Therefore, we shall not

sustain any of the standing

35 U.S.C. 8§ 103(a) rejections of these clains.

The deci sion of the exam ner is reversed.

REVERSED

NEAL E. ABRAMS )
Adm ni strative Patent Judge )
)
)
)
) BOARD OF
PATENT
JOHN P. McQUADE ) APPEALS
Adm ni strative Patent Judge ) AND
)
| NTERFERENCES
)
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JOHN F. GONZALES
Adm ni strative Patent Judge
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GREER, BURNS & CRAIN, LTD
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